UNTI‘ED STATES
BNVIRONMENTAL PROTECTION AGENCY
~ REGION 6

IN THE MATTER OF:

‘The Arkansas Municipal
Waste to Energy Warchouss Site

E.L du Pont de Nemours & Company

{for Griffin LLC), Allergan, Inc., United
Industries Corporation, d/b/a Chemsica,
Agriliance, LLC (Agro Distribution, LLC),
Strong Environmental, lac,, Chemical

Reclamation Services, LLC, and Solvent = .

Recovery, LLC

Respondents.

U FILED

AD‘MMSTRATWE SETTLEMENT

AGREEMENT-AND ORDER ON
CONSENT FOR REMOVAL ACTION

US.EPARegion6 -
'CERCLA Docket No. 06-1 1-08

.Proceedmg Under Secuons 104 106(9.) 107

and 122 of the Comprehensive
Envirommental Response, Compensation,

* and Liability Act, as amended, 42 U.S.C. §§

9604, 9606(a), 9607 and 9622

MIZEPR 26 F 2: o3

RE (.JI\JF\; ,i HL LR
TP A m {,i(,»; ¥!

‘kiL

be s e r———— -t W

[N I||II||||Il||||II|
' 661636




1L
1L,

VI
VIL

VIIIL

XL
XL
XIv.
Xv.

- XVL

XVIL

XVIL

XIX.
XX,
XXl
XXil.
KXIIE
XXV,
XXV
XXV,

XXVIL
XXVILL

XXIX.
XXX,
XXX
XXXIL

TABLE ONTENTS

Jurisdiction and General Provxsxons S e 1
Parties Bound .....covneninss e i ered et aes e 1
Definitions ,.....ovveennans R P PR 2
Findings of Fact ............. [P P |
Conclusions of Law and Detcrmmauons T A PN 6
Settlement Apreement and Order . .. i...vuiverrisn.s e B |
Designation of Contractor, PmJeci Coordmator, and On- Scenc _
Coordinator ...\ .....icvin. o CeFe e e e e e L7
Work to be Performed ......ovvviiinnn, Gevaees PR e 8
Site Acoess . ... .. P . e B A P 1 |
Access to Information ..... vecirieana P S N 12
Record Retention .. ..., N 12
Cortipliance with Other Laws ...... e iedvesaraeeenaa 13
Emergency Response and Notification of Releases Cev i ireeaa A3
Authority of On-Scene Coordinator , .., ..,..:.: P T T 14
Payment of Response Costs ........... Sirees Ve iiairesadeen s 14
Dispute Resolution . .....vovniiviiiairirininasnaiiiiinaien, 17
Force Majeute ...... eresaeis i edereains AP ieees . eeno 17
Stipulated Penalties .. ...ovvirveviveins Ceeeraeien e raeanees 18
Covenant Notto Sue ByEPA .., ......... [ A 21
Reservations of Rights by BPA .. ... o ivi i 22
Covenant Not to Sue by RBSpondents ............... J 23
Other Claims ........v.-.., N L T TR PR 24
Contribution . .....0oovvannain e e e v 24
Indemnification ......... ..., e areieedieres e 24
Insurance .........., T T NN A SO 25
Financial Assurance : P PR
Modlﬁcatlons 777777 B A e I S R R SR A
Additional Removal Acuons O s o 28
Notice of Completion of Work ... ..vviviiiireinreinnearie. .28
Public Comment and Attorney General Approval ..... e 28,
Severability/Integration/Appendices ............. 0. Vevraeeanas .29
Effective Date ........ ...\ Creaves Giveee B iveeanee 29

ii.




L JU, ICTION AND GENE PROVISION,

1. This Administrative Order on Consent (Settlement:Agreement) is entered itito
voluntarily by thé United States Environmental Protection Agenicy (EPA) andithe Respondents
listed in Section I (Definitions), Paragraph 7, af n. This Settlerent Agreement provides for the

" performance of a removal action by the RcSpondenls and the reimburdement of certain response
costs incurred by the United States at or in connection with the property located at the Arkansas
Municipal Waste to Energy Warchouse Site Jocated at 420 West Parsons Drive, Osccola,

Arkansas,

' 2, This Settloment Agreement is issued under the authority vested m the Prési dent of the
United States by Sections 104, 106(a), 107 end 122 of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, 42 U.5.C. §§ 9604 9606(3), 9607 and 9622,

as amended (CERCLA).

- 3, EPA has noiified the State of Arkansas Dcpartment of Enmronmantal Quahty
(ADEQ) of this action pursuant to Section 106(s) of CERCLA, 420.8.C. § 9606{a)

4, BPA and the Respondents recognize that this Settlement Agreement has been
negotiated in good faith and that the actions undertaken by the Respondents in accordance with
this Settlement Agreement do not constitute an admission of any liability, The Respondents do -
nol admit, and retain the right to controvert in dny subsequent proceedings other than'
proceedings to implement or enforce this Settlement Agreement, the validity of the findings of
facts, conclusions of law, and determinations in Sections IV and V of this Settlement Agreement,
The Respondents agree to comply with and be bound by the terms of this Settlement Agreement
and further agree that they will not contest the basis o valtd:ty of this Settlement Agrcement or

. its terms
11, PARTIES BOX m D

5. This Settlement Agreement applies to and is binding upon EPA and upon the
Respondents and their successors and assigns, Any change in ownership or corporate status of a
Respondent inclading, but not limited to, any {ransfer of assels or real or personal property shall
not alter such Respondents’ responsibilities under this Setﬂement Agreement,

6. The Respondents are jointly and severally liable for carrying out all activities required
by this Settlement Agreement. In the event of the insolvenicy orother failure of the Respondents
to implement the requirements of this Settlement Agreement, the remaining Respondents’ assets
shall be used to complete all such requirements. The Respondents shall ensure that their
contractots, subcontractors, and representatives receive a copy of this Settlement Agreerient and
comply with this Setflement Agreement, The Respondents shall be respor:sable for any
poncompliance with thiz Settlement Agreement o




L. DEFINITIONS

, 7. Unless otherwise expressly provided herein, texnas used in this Settlement Agreement

which are defined in CERCLA or in regulations promulgated under CERCLA shall have the
meaning assigned to them in CERCLA or in such regulations. Whenever tenms listed below are
used in this Settlement Agreement or in the appendices atmhed hereto and mcorporawd

hereunder, the following definitions shall apply o
2. “CERCLA” shall mean the Comprehen*sive'Envitonméntal Response,
Compensation, and Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, ef seq. -

b. “Day” shall mean a calendar day, In computing any period'of time under this
Seitlement Agreement, where the last day would fall o a Saturday, Sunday, or Federal holiday,
the period shall run unti) the close of business of the next working day.

S “Bffectlvc Date” shaii be the effective date of this Seltlemeht Agreement as
provided in Section XXXH

d. “EPA" shall mean the United States B I:nvuor:mental Protection Agency and any
SUCCESSOr depamnents or agencies of the United States. A

e. “Arkansas” shall mean the Arkansas Department of anuonmentai Quallty
(ADEQ), and any successor departments or agencies of the State..- :

f. “Future Response Costs™ shall medn all costs, including, but not limited to,
direct and indirect costs, that the United States inours in reviewing or developing plans, reports
and other items pursuant to this Settlement Agreement, verifying the Work required of the
Respondents, or otherwise implementing, overseéing, or enforcing this Settlement Agreement,
including but not linited ta, payroll costs, contractor costs, travel costs, laboratory costs, the
costs inourred pursuant to Paragraph 23 (costs and atforneys fees and any monies paid to secure
access, including the amount of just compensation), Paragtaph 33 (emergency responsc), and

Parapraph 59 (work takeover).

g. “Interest” shall mean interest at the rate épeciﬁed for interest on investments of
the EPA Hazardous Substance Supe‘rﬁmd established by 26 U.S.C, § 9507, compounded
annuaily on October 1 of each year, in accordance with 42 U,S.C, § 9607(a).  The applicable rate

of interest shall be the rate in effect at the time the interest accrues. The rate of i interest is subject

to ¢change on October 1 of each year.

h. “National Commgency Plan” or “NCP” shall smean the National Qil and
Hezardous Substances Pollution Contingensy Plan promulgated pursivant to Section 105 of
CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto,




1.y “Settlement Agreement” shall mean this Administrative Order on Consent and
all appendices attached hereto (listed in Section XXXI). In the event of coniflict between this
Settlement Agreement and any appendix, this Se!tiemcn‘t'AgreemenI shall control

j» “Paragraph” shall mean a portion 6f ﬂllS Settlement Agreement identified by an
Axabic numeral. : :

k. “Parties” shall mean EPA and the Respondents.”

o 1. “Past Response Costs” shall mean all costs, including but not limited to direct

* and indirect costs, that EPA has paid at or in connection with the Site through September 30,
2019, plus interest on all such costs running through the date payment is made. Future soil
sampling costs inicurred as part of the classic emergency removal action are also included within
-the definition of past response costs. EPA estimates that the classic emergency removal action
soil sampling costs will total $200,000 or less. The Respondents’® payment due for therermoval
0f 231 containers at $513.00 per contginer is included within the definition of past wsponse

costs,

. “RCRA” shall mean the Solid Waste Di_spc;sal Act, as ameﬁded; 42U.5.C. §§
6901, et seq. (also known as the Resource Conservation and Recovery Act).

n. “Respondents” shall meen all parties included in the caption of this Settlement’
Agreement, including E.1. du Pont de Nemours & Company (for Griffin LLC), Allergan, Inc., -
United Industries Corporation, d/b/a Chemsico, Agriliance, Strong Environmental, Inc
Chemical Reclamation Services, LLC, and Solvent. Racovery, LLC. :

0. “Section” shall mean a portion of this Settlement Agreement identificd byva
Roman numeral

p- “Site” shall mean the Arkansas Municipal Waste to Energy Warehouse facility
located at 420 Wcst Parsons Drive, Osceola, Arkansas,

q. “State” shall mean the State of Arkansas Depariment of Environmental

Quality. o
1. “Staternent of Work™ or “SOW" shall mean the statement of work for

1mplementatmn of the removal action as attached as an appendix to this Settlernent Agreement,
and any modifications made thereto in accordance with this Settlement Agreemcm

5. “Waste Matetial” shall mean 1) any “hazardous substance” undcf,r Section

101(14) of CERCLA, 42 U.8.C, § 9601(14); 2) any pollutant or contaminant under Seclion
101(33) of CERCLA, 42 U.8.C. § 9601(33); and 3) any “sohd waste” under Section 1004(27) of

RCRA, 42 US.C. § 6903(27).




t. “Work” shall mean all activitics the Respondents are required to perform under
this Settlement Agreement, and Statement of Work.

| IV. FINDINGS OF FACT
8. EPA Region 6 has information which indicates that hazardous snbsuinccs, pollutants

or contaminants, have been released of that there is a threat of such a releasc into the
environimen at the Site based upon the following: .

a. By letter dated June 2, 2004, the Arkansas Department of I:nvxromncntal
Quality (ADEQ) formally requested HPA’s assistance concerning the Site. The Site is located at
420 West Parsons Drive, Osceola, Arkansas, and included approximately 8,302 containers at the
time ADEQ requested EPA’s assistance. Mﬁny of these containers contained CERCLA.
hazardous substances. Some of the containers include ignitible and flammable wastes, A
daycare facility is located in close proximity to the Site. As described in the conditions provided
below, the Site presents an imminent and substantial end&ngermcnt to human health and the

environment,

b, The Site was formerly associated with the operation of the Arkansas Municipal

Waste to Energy incineration facility operated at 100 Incinerator Road, Osceola, Arkansas, By

" letter dated September 29, 2000, the City of Osceola was granted the authority by ADEQ to
operate the incinerator facility. In addition, a company named Arkansas Municipal Waste to
Energy Company (AMWE) operated the municipal waste incinerator facility under contract with :
‘the City of Osceola. In addition to municipal wastes, AMWE was permitted to receive medical .
wastes, non-hazardous and industrial wastes, AMWE is the former operator of the Site (AMWE

' Warchouse facility), AMWE ceased operations in 2003, and filed for bankruptey in 2004, Asa

result of a commumty complaint in February 2003, ADEQ conductcd mvcst:gatory activities at

the Site, _
c¢. While investigating the AMWE incinerator facility, ADEQ inspectors
discovered the Site, an associated warehouse (the “Parsons Warehouse facility”) located at 420
West Parsons Drive, Osceola, Arkansas, AMWE had placed thousands of containers of medical

and industrial wastes in the Parsons Warehouse located at the Site. The Arkanses Municipal b
Waste to Energy Company did not have authorization to operate the Parsons Warchouse facility

storing medical, hazardous and industrial wastes. At the same time, AMWE made
representations to its customers that AMWE incinerated the containers shipped to AMWE for

incineration, while the containers wepe actually siozed at the Parsons Warehouse facihty.

d. Some of the containers observed 4t the Site were in poor condition and spills
on the warehouse fléor were observed as well. Some of the containers were improperly stored
and stacked three-high, In addition, the warehouse structtire remains in poor condition although
the ADEQ took measures to stabilize the roof, The condition of the warehouse generated
security concerns requiring the Arkansas State Court to take action during December 2003, EPA
also engaged in response measures designed to stabilize the structural integrity of the Parsons :

. . ° i
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Warehouse from June 2004 through September 2004,

e. ADEQ’s March 2003 through April 2004 and BEPA s 2004 -2006 investigative
work, which also included sampling of containers belonging to the Respondents, revealed the
presence of CERCLA hazardous substances and confirmed the presence of wastes that exhibit
RCRA hazardous waste characteristics including highly ignitible wastes, flammable wastes, .
corrosive wastes, trichlorofluoromethane, methyl chloxide, benzene, toluene, ethylbenzene,
xylene, 2-butanone, 1-2-4- trimethylbenzene, 1-3-5- mmethylbenzene, 2-hexanone, styrene,
formaldehyde, and radioactive wastes.

f, Prior to EPA’s involvement in this removal action, approximately 20,000
containers were stored at the Site. After working with sevesal parties who sent containets to the
Site, several thousand containers of waste were removed from the Site pursuant to AQEQ’s
enforcement efforts. Pursiiant to an August 19, 2004, Administrative Order on Consent between
EPA and Pollution Conirol Industries, Inc. (PCY), a large number of containers (i.e.,
approximately 7,267) were removed from the Site under oversight conducted by EPA. A small -
number of containers (i.e., eight) containing low-level radioactive wastes were removed from the
Site pursuant to an August 2, 2007, Administrative Order on Coxsent, between EPA and

- TestAmerica (formerly known as Severn Trent Laboratories). Approximately 200 containers,
most of which contained hazardouns substances, were removed pursuant to a July 9, 2008,
Administrative Order on Consent between EPA and Thermo Fisher Scientific, Inc.

: g. According to the ADEQ and BPA records, the remaining 'cdmainers have been
sampled. ADEQ’s March through April 2004 investigative work and EPA 2004 - 2008 response
activities, which included the sampling of containers revealed the presence of CERCLA

hazardous substances and RCRA hazardous waste characteristios identified in Paragraph 8(e)of - '

tlns Order.

h. The Respondents conducted business activities which resulted in the
generation of containers of waste shipped to the Site for disposal. Many of the Respondents®
containers contained hazardous substances identified in Pasagraph 8(e)

. i, Approximately 708 containers of waste remain at the Site. Of those 708
containers the Respondents are responsible for clther generating or transporiing 23 1o the Site.

j. Dueto the presence of a large volime of CERCLA hazardous substarnces; the
presence of highly flammable and ignitible wastes; the poor condition of some of the containers,
the poor structural integrity of the warchouse; the stored confainers stacked three-high; and the
close proximity to e day care facility, the Superfund Division Director authorized an emergency
removal action on June 8, 2004, This classic emergency removal action included perimeter air
monitoring, inventory of the containers stored, stabilization, sampling of the containers of waste
at the Site, and stabilization of the warchouse building. Consistent with the containers that have
already been removed, the remaining containers (including some Respondents® containers) will
also have to be removed from the warehouse, and trensported to a CERCLA approved facility for
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d1sposal The removal of the remaining containers is necessary in light of the conhnumg hazards
presented by the Site. .

| V. CONCLUSIONS OF LAW AND DETERMINATIONS
9. Based on the Findings of Fact set forth above, and the Administrative Record
supporting this remnval action, EPA has determined that:

a. The Site is a “facility” as defined by Sectmn 101(9) of CFRCLA 42U8.C. §
$601(9).

b. The contamination found at the Site, as identified in Paragmpb eight (8) of the
Findings of Fact above, includes “hazardous substances" as defined by Section l01(14) of
CERCLA,42US.C. § 9601(14)

¢. Each Respondcnt is a “person” as defined by Section 101(21) of CERCLA, 42.
U.S.C. § 9601(21). _

d. Each Respondent is a r’esponsiblc party under Section 1 07(a) of CERCL’A’, 42
U.8.C. § 9607(a), and is jointly and severally liable for carrying out all activities required by this
Settlement Agreement, Each Respondent arranged for disposal or treatment, or arranged witha
transporter for transport for disposal or treatment of hazardous substances at the facility, within
the meaning of Section 107(=)(3) and (4) of CERCLA, 42 U.S.C, § 9607(a)(3) and (4).

. ¢ The conditions described in Paragraph cight (8) of the Findings of Fact above
constitute an actual or thréatened “relense® of a hazardous substance ﬁvm the faci hty as defined

' by Section 101(22) of CERCLA, 42 U.S.C.§ 9601(22).

. £ The removal action rcqulred by this Selﬂement Agreemcnt is necessary to
‘protect the public heslth, welfare, or the environment and, if carried out in compliance with the
terms of this Settlement Agreement, will be considered consistent with the NCP, as prowded in

Section 300.700(c)(3)(i) of the NCE.
VL SETTLEMENT AGREEMENT AND ORDER

Based upon the foregoing Findings of Fact, Conclusions of Law, Determinations, and the
Administrative Record for this Site, it is hereby Ordered and Agreed that the Respondents shall
comply with all provisions of this Settlement Agreement, including, but not limited to, all
attachments to this Settlement Agreement and all documents moorporated by reference into this

- Settlement Agreement.




VIL. DESIGNATION OF PROJECT COORDINATOR

AND ON-SCENE COORDINATOR

10, The Respondents shall refain one ot more contractors to perform the Work and shall
notify EPA of the names and qualifications of such contractors within ten (10) days of the
Effective Datejof this Settlement Agreement, The Respondents shall also notify EPA of the
names and qualifications of any other contractors or subcontractors retained to perform the Work
‘at least five (5) days prior to commencement of sach Work. BPA retairs the right to disapprove
of any or all of the contractors and/or subcontractors rétained by Respondents. If RPA
disapproves of a selected contractor, the Respondents shall retain a different contractor and shall
notify EPA of that contractor’s name and qualifications within ten (10) days of‘ EPA’

disapproval.

11. Within ten (10) days afier the Effective Date, the ReSpondcnts shall designate a
Project Coordinator who shall be regponsible for administration of all actions by the Respondents
required by this Setflement Agreement and shall submit to EPA the desigriated Project
Coordinator's name, address, telephone number, and qualifications, To the greatest extent
possible, the Project Coordinator shall be present on Site or readily available during Site work.
EPA retains the right to disapprove of the designated Project Coordinator, I EPA disapproves of

the designated Project Coordinator, the Respondents shall retain a different Project Coordinator _

and shall notify EPA of that person's narne, address, telephone number, 4nd qualifications within
ten (10) days following EPA’s disapproval. Receipt by Respondents’ Project Coordinator of any

notice ot communication from EPA relating to this Seftlement Agreemnent shall constitute receipt.

by all Respondents,

12. EPA has designated Althea Foster of the Response and Prevention Branch, Region 6,
as its On-Scene Coordinator (OSC). Except as otherwise provided in this Settlement Agreement,
the Respondents shall direct all submissions required by this Settlement Agreement to the OSC

at:

Althea Foster

On-Scene Coordinator

United States Environmental Protection Agency
Respanse and Prevention Branch, (6SF-RR)
1445 Ross Avenue

Dallas, Texas 75202-2733

Phone - 214-665-2268

[3. BPA and the Respondents shall have the right, subject to Paragraph 11, to change
their respective designated OSC or Project Coordinator. The Respondents shall notify EPA
seven (7) days before such a change is made. The initial notification may be made orally, but

shall be promptly followed by a written notice,




VIIL BE PERFO oE)

14. The Respondents shall perform, at a minimum, all actions mccssé:‘y {o implement
the removal action, as set forth in this Settlement Agreement and attached Statement of Work,
The actions to be implemented generally include, but are not limited to, the following:

a. The conduct of sampling and waste characterization achwtles for the all
containers remaining at the Site. _

b. The conduct of removal activitics for the all containers remaining at the Site.

¢. The transportation and disposal of all containers remaining at the wa ata

CERCLA-approved disposal faci hty

15. Work Plan and Inplementation,

: &, Within fifleen (15) days after the Effective Date of this Seitlemerit Agreement,
the Respondents shall submit to EPA for approval a draft Work Plan for performing the removal
. action generally described in Paragraph 14 above, The draft Werk Plan shall provide a
" description of, and an expeditious schedule for, the actions required by this Settlement
Agreement, and Statement of Work.

b. EPA may approve, dlsapprovc, require revisions 1o, or modify the draft Work
Plan in whole or in part, If EPA. requires revisions; the Respondents shall submit a revised deaft
Work Plan within ten (10) days of receipt of EPA’s notification of the required revisions, The
Respondents shall implement the Work Plan as approved in writing by EPA in accordance with
the schedule approved by EPA. Once approved, or approved with modifications, the Work Plan,
- the schedule, and any subsequent modifications shall be incorporated into and become fully
enforceable under this Settlement Agreement.

c. Rcspondents shall not commence any Work except in conformance wnh the
terins of this Settlenient Agreemnent, The Respondents shall not commence implementation of
the Work Plan developed hereunder unti] receiving writtes EPA approval pursuant to Paragraph

15(b).

" 16, __Leglﬁ_l__gggi_ﬁgf_c_uﬂ_ Within fifteen (1 S) days a&er the Effective Dat:e of this
Settlement Agxcement, the Respondents shall submit for EPA, review and comment a plan that
ensures the protection of the public health and safety during performance of on-Site work under
this Settlement Agreement, This plan shall be prepated in accordance with EPA’s Standard
Operating Safety Guide (PUB 9285.1-03, PB 92-963414, June 1992). In addition, the plan shall
comply with all currently applicable Occupational Safety and Health Administration (“OSHA™)
regulations found at 29 C.E.R. Part 1910, If EPA determines that it is appropriate, the plan shall

also include commgency planning,




17. Quality Assurance and §am_ pling.

a, All necessary sampling and analyses as determined by EPA, and performed
pursuant to this Settlement Agreement shall conform to BPA direction, approval, and guidance
regarding sampling, quality assurance/quality control (QA/QC), data validation, and chain of
custody procedures. The Respondents shall ensure that the laboratory used to perform the
analyses participates in a QA/QC program that complies with the appropriate EPA guidance,
The Respondents shall follow, as appropriate, “Quality Assurance/Quality Control Guidance for
Removal Activities: Sampling QA/QC Plan and Data Validation Procedures” (OSWER
Directive No. 9360.4-01, April 1, 1990), as guidance for QA/QC and sampling. The
Respondents shall only use laboretories thet have a documented Quality System that complies
with ANSVASQC E-4 1994, “Specifications and Guidelines for Quality Systems for
Environmental Data Collection and Environmental Technology Programs” (American National
Standard, January 5, 1995), and “EPA Requirerents for Quality Management Plans (QA/R-2)
(BPA/240/B-01/002, March 2001),” or equivalent documentation as determined by EPA. EPA
may consider [aboratories aceredited under the National Environmental Laboratory Accreditation

Program (NELAP) as meeting the Quality System requirements,

- b. Upon request by EPA, the Respondents shall haVc such & laboratory analyze

samples submitled by EPA for QA monitoring. The Respondents shall provide to EPA the
QA/QC procedures followed by all sampling teams and laboraiones performing data collection

and/or analysis,

¢. Upon request by EPA, the Respondents shall allow EPA orits authonzed
representatives to take split and/or duplicate samples, The Respondents shall notify EPA not less
than five (5) days in advance of any sample collection activity, unless shorter notice is agreed fo
by EPA. EPA shall have the right fo take any additional samples that EPA deems necessary.
Upon request, EPA shall allow the Respondents to take split of duplicate samples of any sampies
it takes as part of its oversight of Respondents’ implementation of the Work. :

18. Post-Removal Site Control. ¥n accordance with the Work Plan schedule, or as
otherwise directed by EPA, the Respondents shafl submit a proposal for post-removal site control

consistent with Section 300.415(7) of the NCP and OSWER Directive No, 9360.2-02, Upon
EPA approval, the Respondents shall implement such controls and sha]i provxdc EPA with
documeniation of all post-removal site control arrangements. _ _

138 Reportig;g.

a. The Respondents shall submit a written progress report to EPA concerning
actions underiaken pursuant to this Settlement Agreement every 21% day after the date of receipt
of BPA’s approval of the Work Plan until texmination of this Settlement Agreement, unless -
otherwise directed in writing by the OSC, Theseisummiary reports shall describe alf significant
developments during the preceding period, inciuding the actions performed and any problems
encountered, analytical data received during the reporting period, and the developments

9




* anficipated during the next reporting period, including a schedule of actions fo be performed,
anticipated problems, and planned resolutions of past or anticipated problems,

b. The Respondents shall submit two (2) t:dpies of all plans, reports or other
submissions required by this Seitiement Agreement, the Statement of Wotk, and/or any approved
work plan, Upon request by EPA, the Respondents shall submit such documents in electronic

form,

¢. If the Respondents own or confrol property af the Site, the Respondents shall,
at least 30 days prior to the conveyance of any interest in real property at the Site, give written
notice to the transferee that the property is subjeot to this Settlement Agreement and written
notice to EPA and the State of the proposed conveyance, including the name and address of the
fransferee. Ifthe Respondents own or control property at the Site, the Respondents also agree to
requite that their successors comply with the immediately proceeding sentence and Sections IX

- (Sife Access) and X (Access to Information).

20. Fingl Report. Within thirty (30) days after compleuon'of all Work required by this

Settlement Agreement and Statement of Work, the Respondents shall submit for EPA review and

approval, a final report summarizing the actions taken to comply with this Settlement Agreement.
The final report shall conform, at a minimumm, with the requirements set forth in Section 300,165
of the' NCP entitled “OSC Reports.” The final report shall include a good faith estimate of total
costs or a staiement of actual costs incurred in complying with the Seitlernent Agreement, a2
listing of quantitics and types of materials removed off-Site or handled on-Site, a discussion of
removal and disposal options considered for those materials, a listing of the ultimate destinations
. of those materials, a presentation of the analytical results of all sainpling and analyses performed
by the Respondents and their contractors, and accompanying appendices containing afl relevant
documentation generaied during the removal action {e.g., manifests, invoices, bills, contracts,
and permits). The final report shall also include the following certification signed by a person

who supervised or d:rected the preparation of that report:

“Under penalty of law, I certify that to the bcst of my knowledge, after appropnate
inquiries of all relevant persons involved in the preparation of the report, the information
submitted is true, accurate, and complete, 1 am aware that there are 31gmﬁcant penalties for
submitting false information, including the possibility of fne aud imprisonment for knowing

violations.”

21. Off:Site Shipments.

a. The Respondents shall, prior to any off-Site shipment of Waste Material from
the Site to an out-ofistate waste management facility, provide written notification of such
shipment of Waste Material to the appropriate state environmental official in the receiving
facility’s state and to the On-Scene Coordinator. However, this notification requirement shall not
apply to any off-Site shxpments when the total volume of all such shipments will not excced ten

(10) ¢ubic yards
10




* i, The Respondents shall include in the written notification the following

information: 1) the name and location of the facility to which the Waste Material is to be
shipped; 2) the type and quantity of the Waste Material to be shipped; 3) the expected schedule
for the shipment of the Waste Material; and 4) the method of transportation. The Respondents
shall notify the state in which the planned receiving facility is located of major changes in the
shipment plan, such as a decision to ship the Waste Material to another facility within the same

state, or to a facility in another statc

: The idcmuty of the receiving facility and state wdl be determined by

the Respondent’s followmg the award of the contract for the removal action. The Respondents
shall provide the information required by Paragraph 21(2) and 21(b) as soon as practicable after
the award of the contract and before the Waste Material is actually shipped, :

: b. Before shipping any hazardous substances, poliutants, or contaminants from
the Site-to an off-site location, the Respondents shall obtain EPA"s certification that the proposed
receiving facility is operafing in compliance with the requirements of CERCLA Section
121{dX(3), 42 U.8,C. § 9621{d)(3), and 40 C.F.R. § 300.440. The Respondents shall only send
hazardous substances, pollatants, or contaminants from the Site to an off-site facility thar -
complies with the requirements of the smtutory provision and regulation cited i m the preceding

sentence.
IX. SITE ACCESS

22. If the Site, or any other property where access is needed to implement this Settlement
Agreement, is owned or conirolled by the Respondents, the Respondents shall, commencing on

the Effective Date of this Settlement Agreement, provide EPA, ADEQ, and their representatives,

including contractors, with access at al} reasonable times to the Site, or such other property, for
the purpose of conducting any activity relaied to this Settlemerit Agreement.

23, Where any action under this Settlement Agreement is to be pexfonned'_'in‘ areas owned

by or in possession of someone other than the Respondents, the Respondents shall use their best
efforts to obtain all necessary acoess agreements within fifteen (15) days after the Bffective Date,
or as otherwise specified in writing by the OSC, The Respondents shall immediately notify EPA
if after vsing their best efforts they are unable to obtain such agreements. For purposes of this
*_ Paragraph, “best efforts” include the payment of reasonable sums of money in consideration of

access. The Respondents shall describe in writing their efforts to obtain access, EPA may then
assist the Respondents in gaining access, to the extent necessary to ¢ffectuate the response
actions described herein, using such means as 3PA deems appropriate. The Respondents shall
reimburse EPA for all costs and attorneys” fees incurred by the United States in obtaining such
aceess, in accordance with the procedures in Section XV (Payment of Response-Costs),

24, Notwithstanding any provision of this Settlement Agreement, EPA and ADEQ retain
all of their access authorities and rights, including enforceinent anthorities related thereto, und_er
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- CERCLA, RCRA, and any other applicable statutes or regulétions.

X, ACCESS TO INFORMATION

25. The Respondents shall provide to EPA, upon request, copies of all documents and
information within their possession or contro! or that of their contractors or agents relating to
activities at the Site or to the implementation of this Settlement Agreement, including, but not
limited to, sampling, analysis, chain of custody recotds, manifests, tracking logs, receipts,
reports, sample traffic routing, correspondence, or other documents or information related to the
Work. The Respondents shall also meke available to EPA, for purposes of investigation,
information gathering, or testimony, their employess, agents, or representatives with knowledge
of relevant facts concerning the performance of the Work.

26. The Respondents may essert business confidentiality claims covering part or all of
the documents or information submitted to EPA under this Settlernent Agreement to the extent
permitted by and in accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7), and _
40 CF.R. § 2.203(b). Docurnents or information determined to be confidential by EPA will be ' |
afforded the protection specified in 40 C.F.R, Part 2, Subpart B. If no claim of confidentiality
accompanies documents or information when they are subraitted fo EPA, or if EPA has notified ‘
the Respondents that the documents or information are not confidential under the standards of
Section 104(e)(7) of CERCLA or 40 C.F.R, Part 2, Subpart B, the public may be given access to
such documents or information without further notice to Respondents.

27. The Respondents may assert that certain documents, records and other information
are privileged under the attorney-client pnvxicgc or any other privilege recognized by federal law.
If the Respondents assert such a privilege in lieu of providing documents, they shall provide EPA
with the following: 1} the title of the document, record, or information; 2} the date of the
document, record, or information; 3) the name and tifle of the author of the document, record, or
information; 4) the name and title of each addressee and recipient; 5) a description of the -
contents of the document, record, or information; and 6) the privilege asserted by the

"Respondents. However, no documents, reports or other information created or genérated
pursuant to the requiremients of this Settlement Agrcement shall be withheld on the grounds that

they are privileged.

28. No claim of conﬁdentialilf shall be made with respect to any data, including, but not

limited 10, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other documents or information evidencing condmons at of arourid the

Site.

X1, RECOR LTENTION
29. Until ten (10) years after the Respondents” receipt of EPA’s notification pursuant to
© Section XXIX (Notice of Completion of Work), the Respondents shail preserve and retain all
non-identical copies of records and documents (including records or docwments in electronic
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form) now in its possession or control or which come into its possession or control that relate in

any manner to the performance of the Work or the liability of any person under CERCLA with

respect to the Site, regardless of any corporate retention policy to the contrary. Until ten (10)

years after the Respondents’ receipt of EPA’s notification pursuant to Section XXIX (Notice of

Completion of Work), the Respondents shall also instiuct their contractors and agents to preserve
. all documents, records, and information of whatever kind, nature or description relating to

‘performance of the Work,

30. At the conclusion of this document retention period, the Respondents shall notify
EPA at least ninety (90) days prior to the destruction of any such records or documents, and,
upon request by EPA, the Respondents shall deliver any such records or documents to EPA. The .
Respondents may assext that cerlain documents, records and other information are privileged
under the attorney-client privilege or any other privilege recognized by federal law. [fthe
Respondents assert such a ptivilege, they shall provide EPA with the following: 1) the title of
the document, record, or information; 2) the date of the document, record, or information; 3) the
name and title of the author of the document, record, or information; 4) the name and title of each
addressee and recipient; 5) a description of the subject of the document, record, or information;
and 6) the privilege asserted by Respondents, However, no documents, reports or other
information created or generated pursuant to'the requirements of this Seftlement Agreement shall

be withheld on the grounds that they are privileged.

31, The Respondents hereby certify individually that to the best of its knowledge and
belief, after thorough ingquiry, it has not altered, mutilated, discarded, destroyed or otherwise
disposed of any records, documents or other information (other thas identical copies) relating to
its potential Hability regarding the Site since notification of potential liability by EPA or the State
or the filing of suit against it regarding the Site and that it has fully complied with any and all
EPA requests for information pursuant to Sections 104(e) and 122(c) of CERCLA, 42 U.S.C. §§
9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C, § 6927, N

X1\, COMPLIANCE WITH OTHER LAWS | L .

- 32. The Respondents shall perform all actions required pursuant to this Seftlement
Agreement in accordance with all applicable local, state, and federal laws and regulations except
as provided in Section 121(¢) of CERCLA, 42 U.8.C. § 6921(¢), and 40 C.F.R. §§ 300.400(¢)
and 300.415(j). In accordance with 40 C.F.R, § 300.415(), all on-Site actions required pursnant
to this Settlement Agreement shall, to the extent practicable, as determined by EPA, considering
.the exigencies of the situation, attain applicable or relevant and appropriate requirements
(ARARSs) under federal environmental or state environmental or facility siting laws.

XOI. EMERGENCY RESPONSE A TIFICATION OF RELEASES
33, In the event of any action or occurrence during performance of the Work which

causes or threatens a release of Waste Material from the Site that constitutes an emergency
situation or may present an inimediate threat to public health or welfare or the environment, the
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Respondents shall immediately take all appropriate action. The Respondents shall take these
actions in accordance with all applicable provisions of this Settlement Agreement, including, but
not limited to, the Health and Safety Plan, in order to prevent, ‘abate ot minimize such release or
endangerment caused or threatened by the release. The Respondents shall also immediately
notify the OSC or, in the event of hisf/her unavailability, the Regional Response and Prevention

~ Branch, EPA Region 6, at 1-866-EPA-SPIL (or {-866-372-7745), In the event that the
Respondents fail to take appropriate response action as required by this Paragraph, and EPA
takes such action instead, the Respondents shall reimburse EPA all costs of the response action
not inconsistent with the NCP pursuant to Section XV (Payment of Response Costs).

34. In addition, in the event of any release of a hazardous substance from the Site, the
Respondents shall immediately notify the National Response Center at (800) 424-8802. The
_Respondents shall submit a.written report to BPA within seven (7) days after each release, setting >
forth the events that occurred and the measures taken or to be taken to mitigate any release or _ f
endangerment caused or threatened by the release and to prevent the recutrerice of such a release.
“This reporting requirement is in addition 1o, and not in lieu of, reporting under Section 103(c) of
"CERCLA, 42 U.S.C. § 9603(c), and Section 304 of the Emergency Planmng and Community
- Right-To-Know Act of 1986, 42 U.S.C. § 11004, et seq. _

XIV. AUTHORITY OF ON-SCENE COORDINATOR
35, The OSC shall be responsible for overseeing the RcSpohdeﬁts’ implementation of
this Settlement Agreement. The OSC shall have the authority vested in an OSC by the NCP, -
including the authority fo halt, conduct, or direct any Work required by this Seitlement

Agreement, or fo direct any other removal action undertaken at the Site. Absence of the OSC
from the Site shall not be cause for stoppage of work unless specifically directed by the OSC.

: XVL’_Y_N.IEH:F_QE&E_SLQN.S,E.QQ&I&
BGMMQE&M& ' : .
_f

- a, Within thirty (30) days after the Effective Date, the Respondents shall pay to
EPA $118,503.00 for Past Response Costs. The above payment reflects the Respondents
payment for 231 containers at $513.00 per container’ Payment shall be made to EPA by
Electronic Funds Transfer (BFT) in accordance with current EFT procedures provided below,
. and shall be made payable to “EPA Hazardous Substance Superfund,” including a statement _
i

referencing the name and address of the party making payment, the Site name, the CERCLA i
Docket Number 06-11-08, and EPA Site/Spill ID Number - 06 SY, The Respondents shall send . i

-payment to:
Federal Reserve Bank of New York
ABA = 021030004

Account = 68010727
SWIFT address = FRNYUS33

14




33 Liberty Street . . ' _ Z
New York NY 10045 . o
Field Tag 4200 of the Fedwire message should read “D 68010727

; Enwronmental Protection Agency”

b. Atthe ﬁme of payment, the Respondents shall send notice that payment has been
aade to gootsreceivable cinwd(@epa.goy, and to:

Section Chief, Enforcement Assessment {6SF-TE)
U.8, Environmental Protection Agency, Region 6

1445 Ross Ave.
Dallas, TX 75202-2733,

The tofal amount to be paid by the ReSpondents pursuant to Paragraph 36(a) shall
‘be depomted in the EPA Hazardous Substance Supetfund _

' 37. Payments for Future Reggnn'gg Costs.

' a. The Respondents shall pay EPA all Future Response Costs that are not

inconsistent-with the NCP. On a periodic basis, EPA will send the Respondents a bl

requiring payment that includes a cost summary (standard cost ecoounting summary),

which includes direct and indirect costs incurred by EPA and its contractots. The _
Respondents shall make all payments within thirty (30) days of receipt of each bill '
requiring payment, except as otherwise provided in Paragraph 39 of this Settlement

Agreement 1

b. The Respondents shall make all payments required by this Paragraph by
Blectronic Funds Transfer (BFT), made payable to “EPA Hazardous Substance _
- Superfund,” referencing the name and address of the party making payment, the - f
CBRCLA Docket Number 06-11-08, and EPA S:te/Sp:Il ID Namber - 06 SY. Payment ‘

shall be sént to: ) ) _ . '

Federal Reserve Bank of New York

ABA = 021030004

Account= 68010727

SWIFT address = FRNYUS33

33 Liberty Street

New York NY 10045

Field Tag 4200 of the Fedwire message should read “D 68010727

Environmental Protection Agency”

c. At the fime of payment, the Respondems shall send notice that payment
has been made to agetsrépeivable.cinwd@epa.goy, and to:
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Section Chief, Enforcement Assessment (68F-TE)
U.S. Environmental Protection Agency, Region 6
14435 Ross Ave. :
Dallas, TX 75202-2733

The total amount to be paid by the Respondents pursuant to Paragraph 37(a) shall
be deposited in the EPA Hazardous Substance Superfund.

38. In the event that the payment for Past Response Costs is not made within
thirty (30) days of the Effective Date, or the payments for Future Response Costs are not
made within thirty (30) days of the Respondents’® receipt of a bill, the Respondents shall -
pay Inferést on the unpaid balance. The Intercst on Past Response Costs shall beginto
accrue on the Effective Date and shall continue to accrue until the date of payment, The
Interest on Future Response Costs shall begin to acerue on the date of the bill and shall
continue fo acerue until the date of payment, Payments of Interest made under this
Paragraph shall be in addition to such other remedies or sanctions available to the United
States by virtue of the Respondents® failure to make timely payments under this Section,
including but not limited to, payment of stipilated penalties pursuant to Section XVIIL,

. 39. The Respondents may contest payment of any Fulure Response Costs billed
-under Paragraph 37 if they determined that EPA has made a mathematical error, or if they
believe EPA incurred excess costs as a direct result of an EPA action that was
inconsistent with the NCP. Such objection shall be made in writing within thiety (30)
days of receipt of the bill and must be sent to the OSC. Any such objection shall
specifically identify the contested Future Response Costs and the basis for objection, In
the event of an objection, Respondents shall within the 30-day period pay all uncontested
Future Response Costs to EPA in the manner described in Paragraph 37, Simultaneousty,
Respondents shail establish an interest-bearing escrow account in a federally-insured
bank duly chartered in the State of Texas, and remit to, that escrow account funds
equivalent to the amount of the contested Future Response Costs, The Respondents shall
send the OSC a copy of the transmiital letter and check paying the uncontested Futore
Response Costs, and a copy of the cosrespondence that establishes and funds the escrow
account, including, but not limited to, information containing the identity of the bank and’
bank account under which the escrow account is established as well as a bank statement

showing the initial balance of the escrow account, Simultaneously with the establishinent

of the escrow account, Respondents shall initiate the Dispute Resolution procedures in
Section XVI {Dispute Resolution). If BPA prevails in the dispute, within five (5) days of
the resolution of the dispute, Respondents shall pay the sums due (with accrued interest)
to EPA in the manner described in Paragraph 37, If Respondents prevail concerning any
aspect of the contested costs, Respondents shall pay that portion of the costs {plus
associated accrued interest) for which they did not prevail to EPA in the manner

deseribed in Paragraph 37. Respondents shall be disbursed any balance of the escrow
account. The dispute resolution procedures set forth in this Paragraph in conjunction with
- the procedures set forth in Section XVI (Dispute Resolution) shall be the exclusive
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mechanisms for resolving disputes regarding Respondents® obligation to refinburse EPA
for its Future Response Costs,

XVI. DISPUTE RESOLUTION

40. Unless otherwise expressly provided for in this Settlement Agreement, the
dispute resolution procedures of this Section shall be the exclusive mechanism for
resolving disputes arising under this Seftlement Agreement. - The Parties shall attempt to
- resolve any disagreements conceming this Settlement Agreement expeditiously and
mfomxally The Parties agree that the additional removal action section found at XXVIII

is subject to the dispute resolution provisions provided herein,

41, If the Respondents ohjeci to any EPA action taken pursuant to this Settlement
Agreement, including billings for Future Response Costs, it shall notify EPA in writing of
~ its objections within seven (7) days of such action, unless the objections have been

resolved informally. EPA aind the Respondents shall have fourteen (14) days from EPA’s
. receipt of the Respondents’ written objections 1o resolve the dispute through formal
negotiations (the “Negotiation Period”™). The Negotiation Period may be extended at the

sole discretion of EPA,

42. Any agreement reached by the Parties pursuant to this Section shall be in

-writing and shall, upon signature by both pariies, be incorporated info and become an

. enforceable part of this Settlement Agreement, If the Parties are unable to reach an
agreement within the Negotiation Period, an EPA management official, the Superfiind
Division Direcior will issue a written decision on the dispute to the Respondents, EPA’s
decisipn shall be incorporated into and become an enforceable part of this Setflement
Agreement. The Respondents’ obligations under this Settlement Agreement shall not be
{olled by submission of any objection for dispute resolution under this Section.
Pollowing resolution of the dispute, as provided by this Section, the Respondents shall
fulfill the requirement, that was the subject of the dispute in accordance with the :
agreement reached or with EPA's decision, whichever ocours.

XVIL. FORCE MAJEURE

43. The Respondents agree to perform all requirements of this Settlement
Agreement within the time limits established under this Settlement Agreement, unless the
performance is delayed by a force mojeure. For purposes of this Settlement Agreement, a
Jorce majeure is defined as any event arising from causes beyond the control of the
Respondents, or of any enfity controlled by the Respondents, including but not limited to
thelr contractors and subcontractors, which delays or prevents performance of any
obligation under this Settlement Agreement despite the Respondents® best efforts to fulfil]
the oblipation. Force mafeure does not include ﬁnanc:al inablhty 1o complete the Work,

or increased cost of performance of work.
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* 44, If any event oceurs or has occurted that may delay the performance of any
obligation under this Settlement Agreement, whether ot not caused by a force majeure
event, the Respondents shall notify EPA orally within twenty-four (24) bours of when the
Respondents first knew fhat the event might cause a delay, Within seven (7) days
thereafier, the Respondents shall provide to EPA in writing an explanationand .
description of the reasons for the delay; the anticipated duration of the delay; all actions
taken or to be taken to prevent or minimize the delay; a schedule for implementation of
any measures to be taken to prevent or mitigate the delay or the effect of the delay; the
Respondents’ rationale for attributing such delay to a force mqjem'e event if they intend to
assert such a claim; and a statement as to whether, in the opinion of the Respondents,
such event may cause or contribute 1o an ebdangerment fo public health, welfare or the
environment, Failure to comply with the above requirements shall preciude the
Respondents from asserting any claim of force majeure for that event for the period of
time of such failure to comply and for any additional delay caused by such fajlure,

45. [T EPA agrees that the delay or anticipated delay is attribwtable to a force
majeure event, the time for performance of the obligations under this Settlement -
Agreement that are affected by the force majeure event will be extended by EPA for such
time as is nepessary to complete those obligations. An extensioh of the time for
performance of the obligations affected by the force majeure event shall not, of itself,
extend the time for performance of any ofher obligation. If EPA doss not agree that the
delay or anticipated delay has been or will be caused by a force majeure event, EPA will
notify the Respondents in writing of its decision. If EPA agrees that the delay is
* atiributable to a force majeure event, EPA will notify the Respondents in writing of the
length of the extension, if any, for performance of the cbligations affected by the force

- majeure event, .
’ XVIIL STIPULATED PENALTIES

46, The Respondents shall be lible to EPA for stipulated penalties in the
amounts st forth in Paragraphs 47 and 48 for failure to comply with the requirements of
this Settlement Agreement specified below, unless excused under Section XVII (Force
Majeure). “Compliance” by the Respondenis shall include completion of the activities
under this Settlement Agreement ot any work plan or other plan approved under this
Settlement Agreement identified below in accordance with all applicable requirements of

 law, this Settlement Agreement, the SOW, and any plans or other documents approved by
EPA pursuant to this Settlement Agreement and within the specified time schedules

established by and approved under this Settlement Agreement,

47, Stipulated Penalty Amounts - Work,

a. The following stipulated penalties shall accrue per violation per day for
any noncompliance identified in Paragraph 47(b):
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Penalty Per Violation Per Day ~ Period of Noncompliance

31,000 1st through 14th day.
$1,500 15th through 30th day
$2,000 31st day and beyond

b. Compliance Milestones . -

The Respondents shall pay stipulated penalties in the amount of $1,000 per day,’
per violation, for each day (1* through the 14" day) the Respondents fail 1o comply with
. any EPA approved Workplan/Statement of Work, Quality Assurance and Sampling Plan
or any other approved plan required pursiant (o this Settlement Agreement;i$1,500 per
day, per violation, for each day (15™ through the 30® day) the Respondents fail to comply
with any EPA approved Workplan/State of Work, a Modified Workplan, Quality
Assurance and Sampling Plan or any other approved plan required pursuait to this
Settlement Agreement; and $2,000 per day, per violation, for each day (31 day and
_ beyond) the Respondents fail to comply with any EPA. approved Workplan/State of
Work, Quality Assurance and Sampling Plan or any other approved plan reqoired
pursuant to this Settiement Agreement.

48. Stipulated Penalty Amounts - Reports/Workplans. The following stipulated

‘penalties shall accrue per violation per day for failure to submit timely or adequate
reports, workplans/SQW or other written documents pursuanit to Sections VII
(Designation of Contractor, Project Coordinator and On-Scene Coordinator), VIII (Work
to be Performed), XI (Record Retention), XIH (Emergency Response and Notification of
Releases), and XXVII (Modifications) of this Settlement Agreement:

Penalty Per V;glatmg Per Day eriod of Noncompli

$1,000 . 1st through 14th-day
$1,500 15th through 30th day
$2,000 " 315t day and beyond

49, Yn the event that EPA assumes pexfotmance of a portion or all of the Work
pursvant to Paragraph 59 of Section XX (Reservation of Rights by EPA), the
Respondents shall be liable for a stipulsied penalty in the amount of $7,500.

50. All penalties shall begin 1o accrue on the day afier the complete perforinance
is due or the day a violation occurs, and shall continue to accrue through the final day of
the correction of the noncompliance or completion of the activity. However, stipulated
penalties shall not acerue: 1) with respect to a deficient submission under Section VIII

" (Work to be Performed), during the period, if any, beginning on the 31st day after EPA’s
receipt of such submission until the date that EPA notifies the Respondents of any
deficiency; and 2) with respect to a decision by the EPA Superfund Division Director

-under Paragraph 42 of Section XVI (Dispute Resolution), during the period, if any, - -
beginning on the 21st day after the Negotiation Period begins until the date that the
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Superfund Division Director issues a final decision regarding such dispute.” Nothing
herein shall prevent the simultaneous accrual of separate penalties for separate 'violations’

of this Settlement Agreement,

51, Following EPA’s determination that the Respondents failed to comply with a
requirement of this Settlement Agreement, EPA may give the Respondents written
notification of the failure and describe the noncompliance. EPA may send the
Respondents a written demand for payment of the penalties, However, penalties shall
accrue as provided in the preceding Paragraph regardless of whether EPA. has notified the

Respondents of a violation,

52, All penaliies accruing under this Section shall be duc and payable to EPA
within thirty (30) days of the Respondents’ receipt from EPA of a demand for payment of
the penalties, unless the Respondents invoke the dispute resolution procedures under
Section XVI (Dispute Resolution). All payments to EPA under this Section shall be paid
by certified or cashier’s check made payable to “EPA Hazardous Substances Superfund,”

shall be mailed to:

U.S, Environmental Protection Agency

Superfund Payments

Cincinnati Finance Center

P.0. Box 979076

St. Louis MO 63197-9000

ATTN: COLLECTION OFFICER FOR SUPERFUND:

Arkansas Wast&w-Energy Site- 06 SY

.The payment shall indicate that the paymcnt is for stipulated penalties, and shall reference
the EPA Region and Site/Spill ID Number - 06 §Y, the CERCLA Docket Number 06-11-
08, and the name and address of the Party makmg payment. Copies of the check paid
pursuant to this Section, and any ac:companymg transmitital letter, shall be sent to BPA as

- provided in Paragraph 12, to:

Section Chief, Enforcement Assessment (6SR-TE)
U.S. Environmental Protection Agency, Region 6 - 7 .

1445 Ross Ave.
Dallas, TX 75202-2733.

53, The payment of penalfies shall not alter in any way the Respondents’
obligation to complete performance of the Work réquired under this Settlement

Agreement,

54, Penalties shall continue to accruie during any dispute resolution period, but
need not be paid until fiftcen (15) days after the dispute is resolved ’oy agteement or by

receipt of EPA’s decision,

20 -




535, If the Respondents fail to pay stipulated penalties when due, EPA may
institute proceedings to collect the penaltics, as well as Interest. The Respondents shall

pay Interest on the unpaid balance, which shall bégin to accrue on the date of demand

. made pursuant to Paragraph 52. Nothing in this Settlement Agreement shall be construed
as prohibiting, altering, or in any way Iimiting the ability of EPA to seek any other
remedies or sanctions available by virtue of the Respbndents’ violation of this Seitlement
Agreement or of the statutes and regulations upon which it is based, including, but not
limited fo, penalties pursuant to Sections 106(b) and 122(?) of CERCLA, 42 U.S.C. §§
9606(b) and 9622(D, and punitive damages pursuaiit to Section 107(c)(3) of CERCLA, 42
U.S.C. § 9607(c)(3). Provided, however, that BPA shall not seek civil penalties pursuant
to Section 106(b) or 122(7) of CERCLA or punitive damages pursuant to Section
107(c)(3) of CERCLA for any violation for which a stipulated penalty is provided herein,
except in the case of a willful violation of this Settfement Agreement, or in the event that
EPA assumes performance of a portion or all of the Work pursvant to Section XX,
Paragraph 59, Notwithstanding any other provision of this Section, EPA may, in its
unreviewable discretion, waive any portion of stipulated penaiues that have accrued

pursuant to this Seitlement Agreemeitt,

XIX. COVENANT NOT TO SUE BY EPA

. 56. In consideration of the actions that will be performed and the payments that
will be made by Respondents under the terms of this Settlement Agreement, and except
as otherwise specifically provided in this Settlement Agreement, EPA covenants not to
. sue or to take administrative action against the Respondents pursuant to Sections 106 and
107(a) of CERCLA, 42 U.8.C.§§ 9606 and 9607(a), for performance of the Work and for
recovery of Past and Future Response Costs, This covenant not to sue shall take effect
upon the Effective Date and is conditioned upon the complete and satisfactory
performance by the Respondents of all obligations under this Settlement Agreement,
including, but nof limited to, payment of Past and Futore Response Costs pursvant to
Section XV. This covenant not o sue extends only to the Respondents and do not extend

to any other person,

a. Notwithstanding any other provision of this Settlement Agtecment, the
EPA reserves, and this Settlement Agreement is without prejudice to, the right o institufe
proceedings in this action or in a new action, or to issue an administeative order seeking
to compe} the Respondents to perform further response actions relating to the Site, or to
reimburse EPA for additional costs of response if, subsequent to the Effective Date of this

Setilement Agreement:
i, Conditions at the Site, previously unknown to EPA, are

discovered; or
ii. Information, previously unknown to EPA, is received, in whole

or in patt, an EPA deterrines that these previously unknown conditions or this
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information together with other re!evant information indicate that the response actmn
taken at the Site is not protective of human health or 1he environment.

XX, RESERVATIONS OF RIGHTS BY EPA

57. Except as specifically provided in this Settlement Agreement, nothing herein
shall limit the power and authority of EPA or the United States to take, direct, or order all
actions necessary fo protect public health, welfare, or the environment or 1o prevent, :
abate, or minimize an actual or threatened release of hazardous substances, poilutants or
contaminants, or hazardous or solid waste on, at, or from the Site. Further, nothing herein
shall prevent BPA from secking legal or equitable relief to enforce the terms of this
Seitlement Agreement, from taking other legal or equitable action as it deeims appropriate
and necessary, or from requiring the Respondents in the future to perform additional
activities pursuant to CERCLA or any other applicable law.

58. The covenant not to sue set forth in Section XIX above does not pertain fo
any matters other than those expressly identified therein, EPA reserves, and this
Seitlement Agreement is without prejudice to, all rights ageinst the Respondents with

respect to all other matters, including, but not limited to:

8. claims based on a failure by the Respondents to meet & rcquzrement of
this Scttlement Agraement,
b. liability for costs not included within the definitions of Past Response
Costs or Future Response Costs;

¢. liability for performance of response action other than the Work;
d. criminal Hability;

e. Habﬂity for damages for injury fo, destruction of, or Yoss of natural
resources, and for the costs of any natural resource damage assessments;

f. liability arising from the past, present, or future disposal, release or
threat of release of Waste Materials outside of the Site; and : .

g lability for costs incurred or to be incurred by the Agency for Toxic
Substances and Disease Registry related to the Site.
59. Work Takeover. Inthe event EPA determines that the Respondents have
ceased implementation of any portion of the Work, is seriously or repeatedly deficient or

lateo in their perfoimance of the Work, or is implementing the Work in 2 manner which
may cause an endangerment to human heaith or the environment, EPA may assume the -
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performance of all or any portion of the Work as EPA determines necessary. The
Respondents may invoke the procedutes sef forth in Section XVI (Dispute Resolution) to
dispute EPA’s determination that takeover of the Work is wartanted under this Paragraph.
Costs incurred by the United States in performing the Work pursuant to this Paragraph
shall be considered Future Response Costs that the Respondents shall pay pursuant to
Section XV (Payment of Response Costs). Notwithstanding any other provision of this
Settlement Agreement, EPA retains all authority and reserves all rights to take any and all

* 1esponse actions authorized by law.
QT TO SUE BY ONDENTS

. 60, The Rcspondcnts covenant not to sue and agree not to asseri any claims or
causes of action against the United States, or its contractors or employees, with respect to
the Work, Past Response Costs, Future Response Costs, or this Seitlesnent Agreement,

including, but not limited to:

a. any direct or indirect claim for reimbursement from the Hazardous
Substance Superfund established by 26 U.S.C. § 9507, based on Sections 106(b)(2), 107,
111, 112, or 113 of CERCLA, 42 1.8.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613, or

any other provision of law;

b. any claim arising out of response actions at or in conneetion with the
Site, including any claim under the United States Constitution, the. Tucker Act, 28 U.S.C,
§ 1491, the Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at common

law; or

: ¢. any claim against the Umted States pursuant to Sections 107 and 113 of
CERCLA, 42 U.S.C. §§ 9607 and 9613, relating to the Slte

' Except as provided in Pavagraph 62 (Waivér of Cla:ms), the above covenants not
to sue shall not apply in the event the United States brings a cause of action or issues an
order pursuant fo the reservations set forth in Paragraphs 58 (b), (c), and (¢) - (), but only
to the extent that the Respondents” claim arises from the same response action, Tesponse

_costs, or damages that the United States is seeking pursuant to the applicable reservation.

d. The Respondents hereby coveriant not to sue and agree not to assert any
direct or indirect claims against sach other or against their own or each others’ officers,
directors, employees or agents with respect to matters addressed in this Seftlement
Agreement except as necessary to enforce the terms of any agreements by or between

them relating to matiers addressed in this Settlement Agreement,

6l Nothing in this Agreement shall be deemed fo constitute approval or
preavthorization of a claim within the meaning of Section 111 of CERCLA 2US8C.§

9611, or 40 C.F.R. § 300.700(d).
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XX¥L. OTHER CLAIMS

62. By issuance of this Settlement Agreemeit, the United States and EPA assume
no liability for injuries or damages to persons or property resulting from any acts or
omissions of the Respondents. The United States or EPA shall not be deemed a party fo
any contract entered into by the Respondents or their directors, officers, employees,
agents, successors, representatives, assigns, contractors, or consultants in carrying out

actions pursuant to this Settlement Agreement,

63. Except as expressly provided in Section XIX (Covenant Not to Sue by EPA),
nothing in this Settlement Agreement constitutes a satisfaction of or relegse from any
claim or cause of action against the Respondents or aty person not a to this
Settlement Agreement, for any liability such person may have under CERCLA, other
statates, or common law, including but not limited to any claims of the United States for
costs, damages and interest under Sections 106 and 107 of CERCLA, 42 U. 8.C. 8§ 9606

and 9607

64, No action or decision by EPA pursuant to this Settlement A'greemé:nt shall
give rise to any right to judicial review, except as set forth in Section 113(h) of CERCLA,

£20S8C. § 9613(1).
XXIl, CONTRIBUTION =

65. The Partios agree that this Settlement Agreement constitutes an administrative
settiement for purposes of Section 113(£)(2), 42 U.8.C. §§ 9613(£)(2), and that _
Respondents are eniiiled, as of the Effective Date of this Settlemient Agreement, to
protection from contribution. actions or claims as provided by Sections 113(£)(2) and
122(h)(4) of CERCLA, 42 U.S,C. §§ 9613(£)(2) and 9622(h)(4), for “inatters addressed”
in this Settlement Agreement. The “matters addressed"” in this Settlement Agreement ate

the ‘Work Past Respon.sc Costs and Fufure Response Costs.-

XXIV, INDEMNIFICATION

66. The Respondents shall indernify, save and hold harmless the United States, -
its officials, agents, contractors, subcontractors, employees and representatives from any
and al! claims or causes of action arising from, or pn account of, negligent or other
wrongful acts or omissions of the RéSpOndt%nts. their officers, directors, employees, .
agents, contractors, or subcontractors, in carrying out sctions pursuant to this Settiement
Agreement. In addition, the Respondents agree to pay the United States all costs incurred
by the United States, including but not limited to attorneys fees and other expenses of
litigation and setilement, arising from or on account of claims made against the United
States based on negligent or other wrongful acts or omissions of Respondents, their
officers, directors, employees, agents, contractors, subcontractors and any persons acting
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on their behalf or under their conirol, in carfying out activities pursuant to this Settlement
Agreement, The United States shall not be held out as a party to any contract entered into
by or on behalf of the Respondents in carrying oit activities pursuant fo this Settlement
Agreement. Neither the Respondents nor any such ¢ontractors shall be considered an

agent of the United States.

67. The United States shall give the Respondents notice of any claim for which
the United States plans to seek indemnification pursuant to this Section and shali consult

with the Respondents prior to settling such claim.

68. The Respondents waive all claims against the United States for damages or
reimbursement or for set-off of any payments made or fo be made to the United States,
arising fiom or on account of any contract, agreement, or arrangement between the
Respondents and any person for performance of Work on or relating to the Site, -
including, but not limited to, claims on account of construction delays. In addition, the
Respondents shall indemnify and hold harmiess the United States with respect to any and
al claims for damages or teimbursement arising from or on account of any contract,
agreement, of arrangement between the Respondents and any person for performance of
. Work on or relating to the Site, including, but not limited to, ¢laims on account of

construction delays,
XXV. INSURANCE

. 69. At least ten (10) days prior to commencing any on-Site work under this
Settlement Agreement, the Respondents shall secure, and shall maintain for the duration
of this Settlement Agreement, comprehensive general liability insurance and automobile
insurance with limits of two (2) million doliars, combined single limit, Within the same
time period, the Respondents shall provide BPA with certificates of such insurance and a

. copy of each insurance policy. In addition, for the duration of the Settlement Agréement,
the Respondents shall satisfy, or shall ensure that their contractors or subcontractors -
satisfy, all applicable laws and regulations regarding the provision of worker's  °
compensation insurance for all persons performing the Work on behalf of the
Respondents in fiurtherance of this Settlement Agreement, If the Respondents
demonstrate by evidence satisfactory to EPA that any coniractor or subcontractor
maintains insurance equivalent to that described above, or insurance covering some or all
of the same risks but in an equal or lesser amount, then the Respondents need provide
only that portion of the insurance described above which is not maintained by such

conftactor or subcontractor,
XXV, FINANCIAL ASSURANCE

70. Within thirty (30} days of the Effective Date of this Settlement Agreement,
the Respondents shall establish and maintain financial security in the amount of $700 000

. in one or more of the followmg forms:
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a. A surety bond guaranteeing performance of the Work;

b. One or more itrevocable letters of credit equaling the total estimated
cost of the Work;

¢ A trust fund;

d. A guarantee to perform the Work by one or more parent corporations or
subsidiaries, or by one or more unrelated corporations that have a substantial business
.telationship with the Respondents;

¢. A demonstration that the Respondents satlsfy the requirements of 40
CE.R. Part 264.143(5); or.

£ Other financial information regarding the Respondents including
audited financial statements, and a letter from the Respondents’ Chief Financial Officer
cartlfymg and agsuring the Respondents’ ab:hty to finance and pay for the work provided

in this settlement agreement.

71. Any and all financial assurance instruments provided puxsuant to this Section
shall be in form and substance satisfactory to EPA, determined in EPA’s sole discretion.
In the event that EPA determines at any time that the financial asshrances provided
pursuant to this Seetion (including; withous limitation, the instrumenits(s) evidencing such
assurances) are inadequate, Respondents shall, within thirty (30) days of receipt of notice
of EPA’determination, obtain and present to EPA, for approval one of the other forms of
financial assurance listed in Paragraph 70 above. In addition, if at any time EPA notifies
Respondents that the anticipated costs of completing the Work has increased, then, within
thirty (30) days of such notification, Respondents shall obtain an present to EPA for
approval a revised form of financial assurance (otherwise acceptable urider this Section)
that reflects such costs increase. Respondents® inability to demonstrate financial ability to
complete the Work shall in no way excuse performance of any activities reqmred under

this Settlement Agreement,

. a. If the Respondenis seck to demonstrate the ability to complete the
Work through a guarantee by a third party pursuant to Paragraph 70(a) of this Section, the
Respondents shall demonstrate that the guarantor satisfies the requirements of 40 C.F.R.
Part 264.143(f). If the Respondents seek to demonstrate their ability to complete the
Work by means of the financial test or the corporate guarantes pussuant to
Paragraph 70(d) or (¢) of this Scction, they shall resubmit sworn statements conveying the
information required by 40 C.R.R. Part 264.143(f) annually, on the anniversary of the
effective date of this Settlement Agreement, wherever 40 CF.R. Part 264.143(f)
- references “sum of current closure and post-closure costs estimates and current plugging
and abandoniment costs estimates,” the dollar amount to be used in the relevant financial
test calculations shall be the current cost estimate as provided in Paragraph 70 for the
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Work at the Site plus any other RCRA, CERCLA, TSCA, or other federal environmental
obligations financially assured by the relévant Respondent of guarantor to EPA by means

of passing 2 financial test.

72. 1f, after the Effective Date, the Respondents can show that the estimated cost
to complete the remaining Work has diminished below the amouni set forth in
Paragraph 70 of this Section, the Respondents may, on any anniversary date of the
Effective Date of this Settlement Agreement; or at any other time agreed 1o by the Parties,
reduce the amount of the financial security provided vinder this Section to the estimated
cost of the remaining Work to be performed, The Respondents shall submit a proposal
for such reduction to EPA, in accordance with the requirements of this Section, and may
reduce the amount of the security upori approval by EPA. In the event of a disputs, the
Respondents may reduce the amount of the secunty in accordance with the written

~ decision resolving the dispute.

- 73, The Respondents may change the form of financial assurance provided under
this Section at any time, upon nofice to and approval by EPA, provided that the new form
of assurance mects the requirements of this Section. In the event of a dispute, the
- Respondents may change the form of the financial assurance only in accordance with the

written decision resolving the dispute.

XXVII, MODIFICATIONS

74. The OSC may make modjfications to any plan or schedule, or Statement of
Work in writing or by oral direction. Any oral modification will be memoriatized in
writing by EPA promptly, but shall have as its effective date the date of the OSC’s oral
direction. Any such plan, schedule, or Statement of Work' modification shall be
consistent with, and conform to the requirements found in Section VIIE (Work to be’
Performed). Any other requirements of this Settlement Agreement may be modified in

' writing by mutual agreement of the parties.

75. if the Respondents seck permission fo deviate from any approved work plan
.or schedule, or Statement of Work, the Respondents’ Project Coordinator shall submit a
wiitten request to EPA for approval outlining the proposed modification and its basis,
The Respondents may not proceed with the requested deviation until receiving oral or
wriiten approval from the OSC pursuant to Paragraph 74,

76. No informal advice, guidance, suggestion, or comment by the OSC or-other

EPA representatives regarding repotts, plans, specifications, schedules, or any other
writing submitied by the Respondents shall relieve the Respondents of their obligation to
obtain any formal approval required by this Settlement Agreement, or to comply with all

requirements of this Settlement Agreement, unless it is formaily mod;ﬁed
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XXVIH, ADDITIONAL REMOVAL ACTION

77, IfEPA determines that additional removal actions not included in an
approved plan are necessary (o protect public health, welfare, or the environment, EPA
will notify the Respondents of that determination. Unless otherwise stated by EPA,
within thirty (30) days of receipt of notice from EPA that additional removal actions are
necessary to protect public health, welfare, or the environment, the Respondents shall
submit for approval by EPA a Work Plan for the additional removal actions, The plan
shall conform to the applicable requirements of Section VIII (Wotk to Be Performed) of
this Settlement Agreement. Upon EPA’s approval of the plan pursuant to Section VIII,
the Respondents shall implement the plan for additional removal actions in accordance
with the provisions and schedule contained therein. This Section does riot alter or
diminish the O8C’s authority to make oral modifications to any plan or schedule pursuant

to Section XXVII (Modifications).
OF WOR’

78, When EPA determines, afier EPA’s review of the Final Report, that all Work
hag been fully performed in accordance with this Setflement Agreement, with the
exception of any continuing obligations required by this Settlement Agreement, such as
post-removal site contrals, payment of Future Response Costs, and record retention, EPA
will provide written nofice to the Respondents, If EPA determines that any such Work
has not been completed in accordance with this Settfement Agreement, EPA will notify
the Respondents, provide a list of the deficiencies, and require that the Respondents
modify the Work Plan if appropriate in ordet to correet such deficiencies. The
Respondents shal} implement the modified and approved Work Plan and shall submit a
modified Final Report in accordance with the EPA notice. Failure by the Respondents to
implemerit the approved modified Work Plan shall be a violation of this Settlement

Agreement.
MMENT: AND ATTORNEY GENERAL

79. Final acceptancc by EPA of Sechon XV (Payment of Response Costs of this
Settlement Agreement shall be subject to Section 122(i) of CERCLA, 42 U. 5.C. §
9622(1), which requires EPA to publish notice of the proposed settiement in the Federal
Register, to provide persons who are not parties to the proposed settlement an opportunity
to comment, solely, on the cost recovery compionent of the settlement, and to consider
comments filed in determining whether to consent to the proposed seftlement. EPA may
withhold consent from, or seek to modify, all or part of Section XV of this Setilement
Agreement if comments disclose facts or considerations that indicate that Section XV of
this Settlement Agreement is inappropriatc, improper or inadequate. Otherwise, Section
XV shall become effective when EPA issues notice to Respondents that public comments
received, if any, do not require EPA to modtfy or withdraw from Section XV of this

Settlement Agreement.
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80. The Atiorney General or his/her designee has approved the response costs
settlement embodied in this Settiement Agreement in accordance with Section 122(h)(])

of CERCLA, 42 U.S.C. § 9622(h)(1).

' XXXI, SEVERABILITY/INTEGRATION/APPENDICES

81. If a court issues an order that invalidates any provisién of this Seitlement
Agreement or finds that the Respondents have sufficient cause not to comply with one or

more provisions of this Settlement Agréement, the Respondents shall remain bound to
comply with all provisions of this Settfement Agreement not invalidated or determined to

be subject to a sufficient cause defense by the court’s order.

82. This Settlement Agreement constitutes the final, domp}ete angd exclusive

agreement and understanding among the Parties with respect to the settlement embodied .

in this Seitlement Agreement. The Parties acknowledge that there are no répresentations,
agrecments or understandings relating to the settfement other than those expressly
contained in this Seitlement Agreement. The Staternent of Work as defined at Paragraph
7, atr, is attached as an appendix to this Seitlement Agreement, and is enforceable under

this Settlement Agreement,

83, This Settlement Agreement shall be effective seven (7) days after the
Settlement Agreement is signed by the Superfund Division Director.
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The Underslgned Par{y onters mtozhis Administéative Order on Conscnt for Removal,

Action, CERCLA Docket No. 06-11:08, inthenwtwr of Arkansas l\afuniolpal Wasteto

- Energy Sito, N
‘ Themdersigucd mpmscntaﬁvc ofthe Respondent certiﬂes thatha isfully

" nuthorized fo enter into the tetms and conditions of this Settlement Agreement and fo

bind the party she represents to this docummt.

Agreed this_aiu_day of June 2011
‘Forr R I. du Pont de Nemours & Company (for Griﬁ'm LLO), (Respondent)

fﬁl@m

Ta oies B, Alfen, . ’
. Corporate Coghsel  ~ S - Z
. BJ. du Pont de Nemours & Company.
1007 Market Streat .

'Wﬂmington, DR. 19898
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“The Undersigned Party enters mtu this Adidistvative Order o Consent for Rcmgival .
Actlon, CERCLA Docket No, 06-11-08, In the matter of Arkansas Munlcipal Waste {o

Enesgy Site,

* Theupd ersigﬂed.rgpresmta.tive of the Respondent certifies that he is Sty
authorized to shter into'the terms and conditions of this Seftlement Agreement and to

- bind the party shie represents to this dooument, - -

"-‘Agreei!_ﬁlis QZ 2: ciayofltme 2011.
For;” - Allergan, Ino, (Respordeis) -~ +

- -Samuel J, Gesten
- BVP & Genetal Counsel
Allergaw, Ino; . .
2525 Dupont Difve
+ Yrvine, CA 92612
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The Undersigned Party entets into this Administrative Oxder on Consent for Removal
Action, CERCLA Docket No. 06-11-08, In the 3 matter o Arkaises Musiofpal Wasﬁo to__

EnergyShe. .

The undemgned iepwsenmﬁve ofthe Respondant carhﬁes ﬂ:at he is ﬁ;ﬂy
+ authorized to enter into-the tarms &t conditions of this Setﬂcmcnt Agreement and to

bind the parly she tepresents to thu: domuuent.

, Agmedthis [_5_3" ds,yof.l"unezoll
- ¥ For' Unlted Tndustries Cotporation, d/b/aChemsiw (Rcspondent)

amﬁ A lechaed Go P&#Mw

Titlo.  Fevret o -
U:ﬁte;i!ndushmst‘orporaﬁon ST - -_ oo

-1 Rider Tyall Plaza Drive - S s

Barth City, MO 63045




Y

" The Undersigned Perly enters into this Adminfairative Order on Consent for Removal
. Agtion, CERCLA Docket No, 06-11-08, in tha matier of Arkansay Mumcipai Waste to

Energy Site.

' The undersigied representative of the Respondent oerﬂﬁes that he is fully
‘authorlzed to enter into fhe terms and conditions of this Settlemont Agmemeut and to

bind the party she represents to this documant. . : .

... Agrecd this ./3 day of Yune 2011,

' .'_-"".Fox. Agnhanoe LLC (Respondcnt)

":SSOOCenexDrive o T e
'InverGroveHeig;hts,WSSOO’? T
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The Undessigned Party entexs into this Adm!msuaﬂve Oxder on Consent for
Resroval Action, CERCLA Docket No, 06-31-08, in the matter of: Arkansas Municipai

’ Waste to Energy Site,
The undersighed fepresentative of the Respondcnt certifies that hc is fully

authorized to enter into the terms and conditions of this SettlcmentAgt‘eemcnt and to -

_bind the party she repmsents tothis -
document,

Agreed this 5“(.1&)( of Tune 2011,

B Por:  Strong ﬁnyii'c;ﬁm‘ ted, Inc, (Resiaondqrxt)

Richard Vereh' |
_Vice President, Bnvironmental Serﬁws
Strong Bavironmental, Ino.- -
- 6264 Crooked Créek Road
Noreross, Georgia 30092
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The Undersigned Party enters into this Administtaﬁve Onderr on Consent for'Removal
Action, CERCILA Do«:kct Ne. 06- 11»08 in the inattes of Arkansas Muniu!pal Waste to

Bnergy Sitc

. " The unders!gned represmtatava of the Respondent cerlifies that he is fully
. anthorized to enter into the tefms and conditions of this Settlemmt Agreammt and to
~ bind mcparty sho ropresents to this document - . O

' Agrecd this day of J'um 2011

For' C‘hwniaal Rec&ama,tion Servioas, LLC and Solvant Recovaz;s', Le (Respondenls) B

. 5151 SanPelipe. Suite 1600 . : :
) Haugim.fljaxas?'ms_ﬁ_ o o Cae e




The Undersigned Party enters into this Administrative Order on Consent, CERCLA
Docket No. 06-02-12, In the Matter of Arkansas Municipal Waste to Energy Site.

The undersigned Acting Assistant Attorney General is authorized to approve this
Settlement Agreement and hereby approves this Settlement Agreement pursuant to the authonty
of the Attorney General to compromise and seitle cialms of the United States

Agreed this _90  day ofwg%on.
/

For: U.S. Department of Justice

24a.

_ Robert G. Dreher
Acting Assistant Attorney General
Environment and Natural Resources Division
U.S. Department of Justice

Aiotd . Lhpep )
Elizabeth F. Kroop, Trial Aftorney
Environmental Enforcement Section :
Environment and Natural Resourcés Division -
U.S. Department of Justice
P.O.Box 7611
- Washington, D.C. 20044-7611
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The Undersigned Party enters into this Administrative Order on Consent-for Removal
Action, CERCLA Docket No. 06-11-08, in the matter of Arkansas Municipal Waste o
Energy Site,

It is so ORDERED and AGREED tlus;zé day of April 2012.

For: United States Environmental Protection Agency

Pam Phillips /

Superfund Division Director, Acting

U.S. Environmental Protection Agency, Reglon 6
1445 Ross Avenue '
Dallas, Texas 75202 - 2733
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STATEMENT OF WORK |
ARKANSAS MUNICIPAL WASTE TO ENERGY SITE
OSCEOLA, MISSISSIPPI COUNTY, ARKANSAS




L BACKGROUND

A. SITE LOCATION

The Arkansas Municipal Waste to Energy Site is locﬁted at 420 West Parsons Drivg, Osceola,
Mississippi County, Arkansas (Figure 1), The Site coordinates are Latitude 35.69419 North and
Longitude 8997217 West, determined using a Garmin 5. Site coordinates refer to the south west

corner of the warchouse building.

‘The approximateljr.S0,000 square foot warechouse sits on approximately 2.5 acres, and is bounded
by an inactive warehouse facility to the north, Parsons Drive to the south, Chlendorf Road to the
west and an active scrap meta! recycler to the east. Land use within .25 of a mile of the Site
inicludes various commercial businesses, agricultural land, residences, a small apartment complex
and a day care center. A residential subdivision is within .5 m1lc to the north and east of the Site,
- The Mississippi River is within 1 mlle of the Site.

B.  SITEHISTORY

The Arkansas Municipal Waste to Energy (AMWE) Site is 4n inactive warehouse facility used to

. store containers apparently intended to be byrned at the nearby municipal incinerator by the
operators of the Arkansas Municipal Waste to Energy Facility. The facility operators leased the
incinerator from the City of Osceola. The facility was pérmitted by the Arkansas Department of

- Environmental Quality (ADEQ) to burn medical and municipal waste. As the result of a
complaint by a local community member in February 2003, ADEQ began an investigation of the

AMWE facility.

During their investigation, ADEQ-discovered matenais in containers stored improperly af the
warehouse. Some containers were leaking and in poor condition and numerous spills were
observed on the warchouse floor. While labels on some containers indicated non-hazardous
materials other containeis carried both hazardous and non-hazardcus labels.

Hazard categorization tests carried out on a small portion of the containers in the warehouse, by
ADEQ during their investigation indicated that several of the containers displayed hazardous
characteristics such as flammability, ignitability and corrosivity. Additionally, the warchouse
structure was found to be severely damaged in some places. Large quantities of medical waste
were also stored at the warehouse,

As a result of ADEQ's investigation, it was determined that hazardous waste was being stored at
this facility, constituting numerous violations of State Resource Conservation and Recovery Act
{RCRA) regulations. The incinerator facility ceased operation in 2003 and the facility operator
filed for bankruptcy in 2004, On June 2, 2004, ADEQ forinally requested EPA's assistance to
address the immediate threats associated with the remaining waste at this Site. Superfund
Division Director Samuel Coleman approved a classic emergency response action to the Site on




June 8, 2004, The verbal approval included activities meant to stabilize the Site while EPA
~ negotiated with PCI, the owner of a large number of containers and a potentially responsible
party for ultimate removal and disposal of the wastes on sife.

C. EPA ACTIVITIES

On June 21, 2004 EPA mobilized Emergency and Rapid Response Services (ERRS) and
Superfund Technical Assessment and Response Team (START) contractors and US Coast. Guard
Strike Team resources to the Site and began the process of establishing Site safety features to
protect the nearby community; inventorying containers located in the warchouse and determining
their condition; documentation of container markings; stabilization of damaged or leaking
containers; set up and implementation of sampling and hazardous categorization activities; and
the segregation of compatible wastes, EPA has also conducted waste segregation activities to

minimize the potential for reactions among improperly stored materials, Additionally the Agency -

_has worked with local fire and law enforcement officials to inform them of the nature and
amonnts of materials currently stored at the facility and for continued momtormg of the Site

against unauthorized intrusion.

Under an AOC with EPA, PCI conducted removal acﬁviiies at the Site. PCl mobilized to the
Site in February 2005, and began to address containers identified with PCI markings.  Activities
included staging, sampling, and performing hazard catcgonzauon on containers, All work by

PCI was conducted with removal oversight by EPA.

During the course of PRP.-lead removal activities a number of containers were identified that
“belonged to other parties, In February 2006, EPA re-mobilized to the site to perform sampling
-and hazard categorization activities on the remaining containers. EPA determined that

approximately 1,100 containers from other parties were present onsite.

On August 2, 2007, TestAmerica entered into an AOC with EPA to address eight containers
originally generated by TestAmerica. These containers contained low-level radioactive waste. In
August 2007, after EPA approval of TestAmerica’s Work Plan, TestAmerica mobilized to the
Site to package and transport the containers for disposal. -

On July 9, 2008, Thermo Fishcr SCIBntlﬁc, Inc. entered into an AOC with EPA to address 200
containers originally generated by Richard-Allen Scientific, Inc. The container labels forthe
material in the Thermo Fisher Scientific containers identified the contents as 10-percent formalin
in small bottles, In July 2008, afier EPA approval of Thermo Fisher Scientifics’ Work Plan
Thermo Fisher mobilized to the site o remove their containers.. Thermo Fisher completed the
removal action on 10 July 2008, which consisted of the removal of 200 contamers from the site

and transport to a permitted disposal facility.



To date approximately 708 containers remain on Site.
II. WORKOBJECTIVES

A.  GENERAL OBJECTIVES

The Respondent(s) shall conduct a Removal Action to eliminate the threat or poteritial threat of
release of hazardous substances, pollutants or contaminants pursuant to the Comprehensive
Environmental Response Compensation and Liability Act (CERCLA), 42 U.S.C. § 9601 et seq.,
in a manner consistent with CERCILA and the National Contingency Pian, 40 C,F.R. Part 300, at
the Arkansas Municipal Waste to Energy Site. The Respondent(s) shall conduct a removal action
which will categorize, remove and dispose of all remaining containers on the Site. Pursuvant to
this action, all hazardous substances, pollutants or contaminants removed off-site shall be treated,
stored, or disposed of at a facility in compliance, as determined by EPA, pursuant to CERCLA
Section 121(d)(3), 42 U.5.C. section 9621(d)(3), and the following rule: “Amendment fo the
National Qil and Hazardous Substances Pollution Contingency Plan; Procedures for Planning
and Implementing Off-Site Response Action: Final Rule" 58 FR 49200 (September 22, 1993),
and codified at 40 C.F.R. § 300.44¢. A Quality Assurance Project Plan (QAPP) shali be
devclopcd and followed to confirm the cleanup of the Site.

B.  SITE-SPECIFIC OBJECTIVES

Work shall include but not be limited to the specific areas listed below. Specific areas to be
- addressed by the Removal Action are:

L. .Work Area Designation
The Respondent(s) shall establish work zones at the Site. Work zones shall delineate the

exclusion zone, contamination reduction zone and support zone. Zones shall be clearly
marked and extra precautions may be necessary because of the pr0x1m1ty of active
busmesses and residences. ' :

2 Container Inventory
* The Respondent(s) will be given a copy of the Government’s inventory of the containers

and a map showing where the containers are located within the facility, The Respondents
shall conduct an inspection of all of their containers within the warehouse. The '

~ inspection shall involve the confirmation/verification of visual qualities of each container
and any characteristics pertinent to the classification of the container’s contents. The
containers should be inspected for the following:

a. Container condition, size, construction, corrosion, rust, punctures, bungs,
and leaking contents _
b. Symbols, labels, words, or other markings on the container indicating

hazards (i.e., explosive, radioactive, toxic, flammable), or further
identifying the containers’ contents.




¢ Signs that the container is under pressure.

d. Shock sensitivity.
The Respondents will collect information comparable to that coliected in the Field
Inventory Sheet included as Attachment 1. The Respondents shall make note of and

inform the OSC immediately of any changes in the condition of the containers from that
noted in the Government’s inventory,

Survey results can be used to verify the condition of the containers into, for instance:

. Leaking/Deteriorating
. Bulging -

Waste Clasmﬂcat:on

" ‘The Respondents may provide information demonstrating that certain waste should notbe -

considered as hazardous waste, This information may be in the form of generator process
information or analytical information for the specific containers. If this information is not
available the Respondents shall perform sampling and analysis of the container contents
to determine the appropriate waste classification and disposal method.

Container Staging and Samplmg

Prior to sampling, the containers shall be staged to allow easy access. Where there is
good reason to suspect that containers contain explosive, or shock-sensitive materials,
these containers shall be staged in a separate isolated area. After the container has been
opened, the Respondents shall monitor head space gases using an explosimeter and.
organic vapor analyzer. Since some layering or stratifigation is likely in any solution left
undisturbed over time, the Respondents shall take a sample that represents the entire

depth of the vessel.

- The Respondents shall address loose pack (containers consisting of several different

containers of varied materials) in the following manner. Each loose pack shall be opened

and each individual container within the loose pack shall be visually inspected. If visual
inspection indicates that all containers within a loose pack are similar materials the
Respondents shall sample and hazcat a minithum of 10 percent of the containers within
the loose pack. If the individual containers within the loose pack appear to contain
dissimilar materials the Respondents shall sample and hazcat 100 percent of the

containers within the loose pack.

Disposal
Should the Respondents choose to group individual containers into waste streams the

- Respondents shall indicate within this workplan how wastestreams shall be developed.

| Samples for containers intended to be bulked into wastestreams may be composited for



sample anaiysis. The workplan shall indicate how composite sample wastestreams will
be developed prior to sampling. The workplan shall describe the analyses to be
performed and the rationale for the selected analyses.

The Respondents shall submit to the OSC prior fo disposal a list of all waste sireams
planned for disposal. This list shall include waste stream description, profile information,
* sample analytical results if any; the planned method of disposal and the selected disposal
facility. The Respondents shall submit, prior to disposal, a CERCLA Off-Site
Acceptability Check List, included as Attachment 3 for each waste stream and
corresponding disposal facility. As well as providing Certificates of Destruction for each
waste stream, the Respondents shall describe how they will further verify the dzsposal of

the waste stream,
.JII.  WORK PLAN DEVELOPMENT AND PROJECT MANAGEMENT

Respondents must develop and implement a Work Plan to conduct a Removal Action to-
eliminate the threat or potential threat of release of hazardous substances, pollutants, or
contaminants. The plan must contain a schedule for completion of work items contgined in it
and for the submittal of documents provided for by this SOW. The work plan must at a

minimum address the following tasks:
A.  PERFORMANCE OF WORK.

- All work performed must be under the direction of qualified personnel. The Respondents must
demonstrate in writing the ability and qualifications of the parties to conduct the proposed

Removal Action properly and promptly as required by CERCLA Section 104, 42 U.S.C. § 9604,

The selection of the parties to conduct the proposed Removal Action will be subject to review

and disapproval by EPA,
- B.  QUALITY ASSURANCE, SAMPLING AND DATA ANALYSIS

1.”  Respondents must develop and implement a Quality Management Plan (QMP), or
equivalent document. "The QMP must document the organizations quality system and
address the organizations quality management practices as described in “EPA
Requirements for Quality Management Plans™ (EPA/240/B-01/002)”, March 2001. The
QMP shall be reviewed and approved by an EPA QA official prior to the implementation

of the action.

2 Respondents must develop and implement a Quality Assurance Project Plan (QAPP).
The QAPP must be prepared in accordance with current EPA guidance, Respondents
must use the quality assurance, quality control and chain of custody procedures described
in the “EPA NEIC Policies and Procedures Manual,” May 1978, revised May 1986,
(EPA-330/9-78-001-R); EPA’s “Guidelines and Specifications for Preparing Quality
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- Assurance P.rojéct Documentation,” June 1, 1987; EPA’s “Data Quality Objective

Guidance,” (EPA/540/G87/003 and 004); EPA’s “Quality Assurance/Quality Control
Guidance for Removal Activities: Sampling QA/QC Plan and Data Validation
Procedures,” OSWER Directive Number 9360.4-02; “Environmental Response Team
Standard Operating Procedures,” OSWER Directive Numbers 9360.4-02 through 9360.4-
08; and any representative Sampling Guidance for soil, air, ecology, waste, and water as
this information becomes available; any amendments to these documents while
conducting all sample collection and analysis activities. Upon approval and notice by the
EPA On-Scene Coordinator (OSC), Respondents must implement the QAPP.

All sampling and analyses performed pursuant to this Order must conform to EPA
direction, approval, and guidance regarding sampling quality assurance/quality control
(QA/QC), data validation,-and chain of custody procedures. Respondents must ensure
that the laboratory used to perform the analyses participates in a QA/QC program that
comptlies with the appropriate EPA guidance and directives. Respondents must provide
to EPA the quality assurance/quality control procedures followed by all sampling teams

“and laboratories performing data collection and/or analysis. Upon request by the OSC,

Respondents must have such a Jaboratory analyze samples submitted by EPA for guality
assurance monitoring. Upon request by EPA, Respondents must allow EPA or its
authorized representatives to take split and/or duplicate samples of any samples collected
by Respondents while performing work under this Order. EPA will have the right to take

. any additional samples that it deems necessary.

.=« Spill and Emergency Response Contingency Plan.- Respondents must implement the plaﬁ
« after approval by the OSC. The following items must be addressed in detail:

a. Response to spills or releases at and/or from the Site to address
both the workers on-site and the public exposure.

b, Response analysis for conceivable occurrences (i.¢. who-and what
will respond, alternative communication methods).-

c. Call-down list for noﬁﬁcaﬁoﬁ. '
d, Coordination mechanism with State and local authorities.
SITE HEALTH AND SAFETY

Respondents must submit to the OSC, for review and comment, a plan fo ensure the
protection of the public health and safety during the performance of on-site work under
this Order. This plan must be prepared in accordance with EPA’s current Standard

Operating _Safety Guide, .

.



Respondents must adhere to the requirements under the Occupational Safety and Health
Act of 1970 (OSHA), 29 U.S.C. § 651 et seq., and under the laws of the States with plans
approved under Section 18 of the OSH Act (State OSH laws), as well as other applicable
safety and health requirements. Federal OSHA requirements include, among other things,
Hazardous Materials Operation (29 C.F.R. Part 1910, as amended by 54 Fed, Reg. 9317,
March 5, 1989), all OSHA General Industry (29 C.F.R. Part 1910), Construction (29
C.F.R. Part 1926), Shipyard (29 C.F.R. Part 1915), and Long shoting (19 C.F.R. Part
1918) standards wherever they are relevant, as well as OSHA record keeping and
reporting regulations, and the U.S. Environmental Protection Agency regulations set forth
in 40 C.F.R. § 300.150, relating to the conduct of work at Superfund Sites.

The Respondents shall conduct all on-site removal activities so as not to ¢reate public
health and safety hazards or nuisances. The OSC-shall provide oversight of the
Respondents efforts in utilizing the pecessary precantions, as determined by the OSC for
the removal activities, to minimize impacts-to the surrounding community. Respondents
(and their consultants and contractors) is expected to comply with applicable fire, health
and safety, building, and construction laws and reégulations. To promote public health and
safety, corrective actions must be performed in accordance with a site specific ‘
Community Health and Safety Plan (Plan) that has been approved by EPA. A Plan must
be submitted as part of the Work plan.

TRANSPORTATION OF HAZARDOUS SUBSTANCES OR WASTE

. Respondents shall ensure the transportation of hazardous substances, pollutant or
contaminants is in accordance with the applicable Department of Transportation
regulations, and any additional applicable and relevant Local, or State, and/or Federal
regulations. ‘Respondents shall be required to use hazardous waste manifests where
appropnatc State of Arkansas manifests shall be required unless the consignment state
reqmres the use of their manifests.

" Respondents shall provide evidence that a qualified ttansporter of hazardous waste

materials has been engaged and descriptive assurances that copies of all transportation

manifests will be provided to the Region 6 Superfund Enforcement Branch and OSC.

~ Include the expected date such information will be provided. Transporter shall be
permitted by the Arkansas Highway and Transportation Departoaent
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DISPOSAL OF WASTE

Respondents must ensure the disposal of hazardous substances, pollutants or
contaminants be in accordance with the Resource Conservation and Recovery Act
(RCRA), 42 US.C, § 6901 et seq., the regulations promulgated under that act, and EPA’s

, Off-site Disposal Rule promulgated pursuant to CERCLA Section 121{d)(3), 42 U.S.C. §

9621(d)(3), entitled “Amendment to the National Oil and Hazardous Substances Pollution
Contingency Plan; Procedures for Planning and Implementing Off-Site Response Action:
Final Rule.” 58 FR 49200 (September 22, 1993), and codified at 40 C.F.R. § 300.440.
Such hazardous substance, pollutant, or contaminant may only be transferred to a facility
which is operating in compliance with Sections 3004 and 3004 of RCRA, 42 U.S.C.

§§ 6924 and 6925, or, where applicable, in compliance with the Toxic Substances

“Control Act (TSCA), 15 U.S.C. § 2601 et seq., or other applicable Federal law and all

applicable State requirements.

Respondents must describe arrangements that have or will be made regarding the
contracting with an approved facility that will accept for disposal any hazardous
substances, pollutants or contaminants from this Site. Detail how and at what point
Region 6 Superfund Enforcement and OSC are to be provided certifications that the
hazardous substances, poilutants or contaminants have been properly disposed of.

REPORTING REQUIREMENTS

Respondents must submit a written report every 21% day after the date of EPA’s approval
of the Work.Plan until termination of this Settlement Agreement, unless otherwise

directed by the OSC in writing. This summary report must include hazard categorization
results, sampling results as available, dates of activity, work performed, and a discussion

of any problems encountered.- This reporf must be submitted to the OSC.

Respondents must submit a written report upon. completion of the Removal Action. This -
‘report must meet all the applicable reportmg requirements described in 40 C.F.R. '
§ 300.165.

Respondents must, no later than ten calendar days after receipt of an Order, by certified or
express mail, returri receipt requested, send the Work Plan to the EPA On-Scene

Coordinator (OSC). |

Upon EPA appioval of the Work Plan, Resﬁoﬁdents must initiate and implement the
removal action in accordance with the approved Work Plan. Respondents must notify the
OSC at least twenty four hours before the initiation of the Work Plan, .

During the implementation of the Work Plan, it may become necessary, due to site
conditions, for the OSC to make modifications to the Work Plan subject to pa:agraph 74




of the AOC. Respondents must comply with and perform all such modlﬁcanons as
directed, in wrxtmg, by the OSC.

All work required pursuant to the Order must be completed within one-hundred and
twenty working days from the receipt of the Order. For purposes of this SOW “workmg
days™ means Monday through Friday. : .

~
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